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Ref. 18-1115 

 
14 December 2018 

 
 
Dear Mr Planta,  
 
Subject: Request for Urgent Actions ahead of the implementation of the Clearing Obligation for 
Category 3 Financial Counterparties 
 
We are writing to you in the context of the upcoming application of the clearing obligation for Category 
3 Financial Counterparts and the ongoing negotiation between the Co-Legislators on EMIR Refit.  
 
EFAMA1 welcomes the progress made by the co-legislators in the search for an agreement on the 
review of EMIR and sees some progress in transparency following the implementation of recent 
legislation imposed on European capital markets and the OTC derivatives market.  
 
As you are well aware, the regime for Small Financial Counterparties (“SFCs) is currently devised by 
the Co-Legislators through EMIR REFIT and we believe that it is not the intention that SFCs should face 
the burden and cost of clearing prior to the date of application of the SFC regime.  
 
Many potential beneficiaries of the SFC regime under EMIR Refit will be Category 3 counterparties 
under the clearing obligation RTS applying in the assets classes subject to clearing (rate and credit 
asset classes for the moment), especially UCITS and other regulated funds.  
 
In order for those entities to be able to benefit from the SFC regime under EMIR Refit, both of the 
following would be required to happen: 
• The SFC exemption must be in force before the Category 3 clearing obligation effective date; 
and 
• Category 3 FCs identified as potential SFCs must have enough time to conduct analysis to 
determine if they qualify for the exemption or not, and to let their counterparties know  

                                                           
1 EFAMA is the representative association for the European investment management industry. EFAMA 
represents through its 28 member associations and 62 corporate members close to EUR 23 trillion in assets 
under management of which EUR 15.6 trillion managed by more than 60,000 investment funds at end 2017. 
Just over 32,000 of these funds were UCITS (Undertakings for Collective Investments in Transferable Securities) 
funds, with the remaining 28,100 funds composed of AIFs (Alternative Investment Funds). For more 
information about EFAMA, please visit www.efama.org 
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We are concerned that that there is a strong possibility that this will not be the case.  
 
Indeed, if nothing is done and due to the required implementation efforts (such as the update of 
expensive IT infrastructures and complex contractual negotiations), Category 3 FCs (which include the 
smallest Financial Counterparties) will be forced to centrally cleared transactions by 21 June 2019 
deadline, without proven benefits for the market stability.  
 
In addition, the SFCs would be subject to the clearing obligation for a period of around 3 quarters, 
between June 2019 and the applicable clearing exemption that is likely to enter into force at the 
earliest in Q1-2020. 
 
We urge ESMA to take these negative implications for EU investors into account and to take all 
possible steps to solve this issue. Our preferred solutions would be for ESMA to amend the effective 
date for the clearing obligation for Category 3 firms, ultimately replacing the current category 3 by 
new EMIR Refit SFC category.  
 
To be effective, this exemption should be confirmed to the market well in advance of the June 2019 
deadline as this is necessary to perform the required calculations to determine whether they fall above 
or below the new thresholds. Without the requested clarification, we  expect that, by end of February 
2019 at the latest, Category 3 FCs will need to make investments which might no longer be  legally 
required a few weeks after.   
 
We would highly appreciate to discuss with you how the SFC regime could most effectively be put in 
place in the coming months. We remain at your entire disposal to answer any question you may have 
in relation to this letter.  
 
Yours sincerely, 
 
 
Peter De Proft 
Director General 
 
Cc: Messrs. Patrick Pearson & Ugo Bassi 


